STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF HEALTH, BQOARD OF

HEARI NG Al D SPECI ALI STS,
Petitioner,

VS. Case No. 02-0220PL

GARY P. SEGRETARI O

Respondent .

N N N N N N N N N N N

RECOMVENDED CRDER

Pursuant to Section 120.57(1), Florida Statutes, a formal
adm ni strative hearing was held on March 25, 2002, in Sarasota,
Florida, before Wlliam R Pfeiffer, a duly-appointed
Adm ni strative Law Judge, of the Division of Admnistrative
Heari ngs.

APPEARANCES

For Petitioner: Gary L. Asbell, Esquire
Agency for Health Care Adm nistration
2727 Mahan Drive
Bui l ding Three, Mail Station 39
Tal | ahassee, Horida 32308

For Respondent: E. Raynond Shope, |1, Esquire
1404 Goodl ette Road, North
Napl es, Florida 34102

STATEMENT OF THE | SSUE

The issue presented in this case is whether Respondent,

Gary Segretario, conmtted the violations alleged in the Anended



Adm ni strative Conplaint, and, if so, what penalty should be
i nposed by Petitioner.

PRELI M NARY STATEMENT

On or about Decenber 27, 2000, Petitioner filed a four-
count Adm nistrative Conplaint alleging that Respondent
(1) failed to provide a refund to patient D.V. in violation of
Section 484.056(1)(h), Florida Statutes; (2) commtted
m sconduct in the practice of hearing aid dispensing in
viol ati on of Section 484.056(1)(g), Florida Statutes; (3) mde
fal se and m sl eading representations to a patient in violation
of Section 484.056(1)(k), Florida Statutes; and (4) inplied to a
patient that a hearing aid would inprove or preserve hearing in
vi ol ation of Section 484.056(1)(q), Florida Statutes.

At the hearing, Petitioner presented the testinony of four
w tnesses and offered 16 exhibits of which 15 were admtted into
evi dence. Respondent testified and presented testinony from
four witnesses and entered two exhibits into evidence.

Both parties submitted Proposed Recommended Orders which
wer e consi der ed.

FI NDI NGS OF FACT

1. Respondent, Gary Segretario, is and at all tines
material hereto was a |licensed hearing aid specialist in the

state of Florida, holding |icense nunber AS2321.



2. Petitioner, Departnment of Health, Board of Hearing A d
Specialists, is the state agency charged with the authority and
duty to regulate the practice of hearing aid dispensing within
the state of Florida.

3. In June 1997, purportedly in response to increasing
m sconduct by various hearing aid specialists, the Board of
Hearing Al d Specialists issued an energency rul e anendi ng Rul e
61G 9-6. 010, Florida Adm nistrative Code, and changi ng the
justification for the purchaser's refund froma neasured
i mprovenent in the purchaser's hearing to failure of the
purchaser to obtain satisfaction fromthe hearing aid. In 1999,
the Florida Legislature created Section 484.0512(3), Florida
Statutes, and added a 30-day refund provision into the Statute
when the purchaser has a valid reason as defined by the Board's
Rul e.

4. On April 24, 1998, in response to a tel ephone
solicitation, patient D.V. presented to Hearing Care 2000 in
Daytona, Florida, for the purpose of a hearing exam nation. On
that date, patient D.V. was tested by Respondent and his
assistant Eric Collins, a licensed hearing aid speciali st
trai nee.

5. Following the testing, Respondent recommended and
patient D.V. agreed to purchase a hearing aid for his left ear.

There is insufficient evidence to conclude that Respondent



advi sed patient D.V. that he would | ose his hearing if he did
not purchase a hearing aid. The contract provided for a 30-day
refund of the hearing aid purchase.

6. On or about April 29, 1998, Respondent received the
hearing aid fromthe manufacturer and contacted patient D. V. An
appoi ntnment for delivery of the hearing aid was schedul ed for
May 1, 1998. After patient D.V. m ssed the appointnent, another
appoi ntment was schedul ed for May 15, 1998.

7. On May 15, 1998, Respondent presented the hearing aid
to D.V. At the tinme of delivery, patient D.V. conpl ai ned of
f eedback and Respondent imredi ately placed a vent plug in the
hearing aid. Patient D.V. departed Respondent's office with the
hearing aid in his possession on May 15, 1998.

8. On or about May 19, 1998, patient D.V. returned to
Respondent's of fice conpl ai ning of feedback. To cure the
probl em Respondent forwarded the hearing aid to the
manuf acturer for a soft coat finish.

9. Three days later on May 22, 1998, patient D.V. returned
for the hearing aid, was again tested, scored 100 percent
wi t hout feedback, and took possession of the aid. To ensure
satisfaction, a follow-up appoi ntnment was schedul ed for My 29,
1998; however, patient D. V. failed to appear.

10. On June 29, 1998, patient D.V. entered Respondent's

of fice and demanded a refund. Upon being denied, patient D V.



physically attacked trainee Collins, threw the hearing aid at
the receptionist, and eventually departed.

11. The evidence deduced at Hearing indicates that
patient D.V. physically maintai ned possession of the hearing aid
from May 15, 1998, through May 19, 1998, and May 22, 1998,
t hrough June 29, 1998, a total of 43 days, before requesting a
ref und.

12. The follow ng day, on June 30, 1998, Respondent's
wi fe, Barbara Segretario, advised patient D.V. via letter that
he was no longer permtted within the Daytona offi ce.

13. Shortly thereafter, patient D.V. contacted his credit
card conpany and di sputed the hearing aid charge apparently
al l eging that he never signed the credit card slip. Cathy
G onfriddo, an enployee at Hearing Care 2000, forwarded a copy
of patient D.V.'s signed credit card slip and signed contract to
the credit card conpany for signature conparison

14. Follow ng the | engthy dispute process, the credit card
conpany ruled in favor of Hearing Care 2000. Thereafter,
patient D.V. filed a small clains action agai nst Respondent,
wherein the small clains judge ruled in favor of patient D. V.
and awarded hima $450.00 judgnent. Patient D.V. received the

money in April 2000.



CONCLUSI ONS OF LAW

15. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter pursuant
to Section 120.57(1), Florida Statutes.

16. Petitioner is the state agency charged with the
authority and duty to regulate the practice of hearing aid
di spensing within the state of Florida.

17. Statutes authorizing disciplinary action are penal in

nature and nust be strictly construed. Bowing v. Departnent of

| nsurance, 394 So. 2d 165 (Fla. 1st DCA 1981).
18. Petitioner has the burden of proving the materi al

al | egations by clear and convinci ng evidence. Departnent of

Banki ng and Fi nance v. Gsbourne Stern and Conpany, Inc., 670

So. 2d 932 (Fla. 1996) and Ferris v. Turlington, 510 So. 2d 292

(Fla. 1987).

19. Pursuant to Section 484.0512, Florida Statutes, a
person selling a hearing aid in Florida nust provide the
purchaser with a 30-day trial period and noney back guarantee if
the purchaser is not satisfied. Section 484.0512(1), Florida
Statutes, clarifies the 30-day period and provides that a refund
shall be tolled during any periods the hearing aid is being

repai red, renmade, or adjusted.



20. Section 484.056(1)(h), Florida Statutes, provides for
di sciplinary action against a hearing aid specialist who has
vi ol ated the 30-day noney back guarant ee.

21. In the case at hand, Petitioner alleges that
Respondent failed to tinely provide patient D.V. with a refund
thereby violating the Statute. As a result of the violation,
Petitioner alleges that Respondent has al so viol ated
Section 484.056(1)(g), Florida Statutes, by engaging in fraud,
deceit, or m sconduct in the practice of dispensing hearing
ai ds.

22. Petitioner further alleges that Respondent, by failing
to provide patient D.V. with a refund, has viol ated
Section 484.056(1)(k), Florida Statutes, using a guarantee or
representation that is msleading, deceitful, or untrue.

23. And finally, Petitioner alleges that Respondent stated
or inplied to patient D.V. that the use of a hearing aid would
i nprove or preserve his hearing or prevent the progression of a
hearing inpairnent in violation of Section 484.056(1)(q),

Fl ori da Stat utes.

24. Petitioner has failed to provide clear and convi nci ng
evi dence that patient D.V. tinmely sought a refund thereby
entitling himto the noney. |In fact, patient D.V.'s testinony
was inconsistent and incredible. The evidence denonstrates that

the 30-day refund period had expired on or about June 21, 1998,



prior to patient D.V.'s request for a refund and subsequent
aggr essi ve epi sode.

25. Specifically, the hearing aid was initially delivered
to patient D.V. on May 15, 1998. It was sent to the lab for a
soft coat on May 19, 1998, and reclainmed by patient D. V. on
May 22, 1998. Thereafter, it was in patient D.V.'s possession
until June 29, 1998, when he returned to Hearing Care 2000,
accosted Eric Collins, and demanded a refund.

26. Petitioner has failed to prove that Respondent
vi ol ated the 30-day refund requirenent within Section 484.0512,
Florida Statutes, and therefore, did not denonstrate that
Respondent viol ated Subsections 484.056(1)(h), (g), and (k),

Fl orida Statutes.

27. Finally, regarding Petitioner's allegation that
Respondent inplied to patient D.V. that his hearing would
deteriorate in the absence of the hearing aid device, there was
no credible evidence presented that Respondent or his assistant
made any representations. Wile patient D.V. clainms that the
statenent was made by "soneone" other than Respondent, there is
no cl ear and convinci ng evidence to support the allegation.

RECOVMMENDATI ON

Based on the foregoi ng Findings of Fact and Concl usi ons of

Law, it is



RECOMMVENDED t hat the Board of Hearing A d Speciali st

a Final Order dismssing the Adm nistrative Conplaint filed

agai nst Respondent.

DONE AND ENTERED t his 11th day of Septenber, 2002, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED,

Gary L. Asbell, Esquire
Post O fice Box 326
Ll oyd, Florida 32337

Fl ori da.

W LLI AM R. PFEI FFER

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 11th day of Septenber, 2002.

E. Raynond Shope, 1I, Esquire

1404 CGoodl ette Road, North

Napl es, Florida 34102

R S. Power, Agency Cerk

Department of Health
4052 Bal d Cypress Wy,

Bin A02

Tal | ahassee, Florida 32399-1701

Regi nal d Di xon, Esquire
Bureau of Practitioner
Departnment of Health
4052 Bal d Cypress Wy,

Regul ati on

Bin C65

Tal | ahassee, Florida 32399-3265

i ssue



WIlliamW Large, Ceneral Counsel
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Susan Foster, Executive Director
Board of Hearing Aid Specialists
Department of Health

4052 Bald Cypress Way, Bin C08
Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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